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KXKMUTIONS FliOM TKKHITOUIAL .M'HISIUCTION ■: 

I'lic cert ifirnt ion and the ivqm >st that the vessel hr declared im* 
,,n, ne must hr accepted by I hr courts as a conclusive de termination 
In f ho polit ical arm of the (iovernment that t hr continued ret®®' ( 
(ion of the vessel interferes with the proper conduct of our for 
eili'D .relations. I pon the submission of this certification to th* j 
distri(-t court, it became tlic court’s duty, in conformity to eatab* j 
I*sh(‘d principles, to release the vessel and to proceed no further iu i 
< hr cause. r have, no occasion todeeide whet her the court- should 
surrender the vessel and dismiss the suit on cert ilicat ion of SD*' jj 
( * re i <jfi t immunity hy the Secretary, made after the friendly , 
sovereign has mice unqualifiedly assented to a judicial determine $ 
t ion of t he controversy." $ 

ai8 U.8. 578, 587-590 (llMi. P 

1 

Supreme Court of the United States in 1945 d enied a claim of | 
* )yrV{ ''£" immunity hy the Mexican Government with respect tftijj 
\ esscl owned by the Mexican f iovernment and eneaticd in t rade. ^STA"^ 
the libel in ran. against the vessel !>a),t < f aHjnrni<t had been filed in tp* 
District ( ourt for Southern California, the Mexican Ambassadolbfo 
(h<‘ I nit e < 1 States tiled a surest ion in the (’ourt that the vessel dfcl 
nv,u 'd by tin* Mexican Government and in its possession and engaged 
in the f ransportaf ion o| cargoes. 'Die United Slates Attorney for 4* 
lisiri<*(, in behalf of the Dinted Stairs Attorney General, filed in |bo.fe 
ol, rf u commitment ion from the Secretary of State to the AttOlflf ;* 
Teneral in which the Department of State railed attention to the claim 
>f the Mexican (iovernment already made to the Court, but took |0 
)osition with respect to the claim of immunity in the case assertfd 
n the Mexican (government. The District (’ourt denied the claim oC 
mmunify. I he Mexican (iovernment then tiled an answer to the iflW 
m tin* merits and a^ain claimed sovereign immunity. The United 
^hdes Attorney for the district filed a second surest ion which stated* 
nti r tr/nt. that the Department of State accepted as true the claim that 

J 1( ‘ question was the property of the Mexican Government. 

I h<‘ District Court ^ave judgment for the libelants on the merits, 
which was a 111 lined by the ( ircuit (’ourt of Appeals for the Ninth DlS- 
tiict (Md IvJd Sol). I lu* I .S. Supremo (’ourt granted certiorari. 

( onccrnin^ t he Haim of immunity, the Supreme Court stated i 

“In the absence of recognition of tin* claimed immunity by the 
po!ili(*;d branch of the government, the courts may decide for | 
f 1 mm use Ives whether all the requisites of immunitv exist. ThatJs , | 
to sav, it is for them to decide whether the vessel when seized was -f 
that of a foreign <rovornmenf and was of a character and operated -| 
under condif ions cut it1iu<5 it to the imnmnitv in conformity to the | 
principles accepted by the department of the government- charged 
w it h the conduct of our foreign relations See P\r nctvfc . * • 

! •> I L? I T w’ ) i- no ’ ' t 7 . 4j 
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SOVEREIGN IMMUNITY 

“It is therefore not for the minis to deny an immunity which our 
government has seen lit to allow, or to allow an immunity on new 
grounds which the government has not seen tit to recognize. | I his 
salutary principle was not followed in Herizzt lirox. Co.x. 7 hr 
Pcsat'o.'li 1 I'.S. 50*2, where the court allowed the immunity, for 
the first time, to a merchant vessel owned by a foreign government 
and in its possession and service, although the State Department 
had declined to recognize the immunity. The propriety of thus 
extending the immunity where the political branch of the gov ern- 
ment had refused to act was not considered. 

“[Since the vessel here, although owned by t he Mexican Covein 
incut, //v/x not j /i. its posxt ss / ( t n tt ml .vc /vvcc ( it al ics added ) , w e ha \ e 
no occasion to consider the questions presented in the licrizz! case. 
It is enough that we find no i>ersuasive ground for allowing the 
immunity in this case, an important reason lieing that the State 
Department has declined to recognize it. | . . . 

“When such a seizure occurs the friendly foreign government 
may adopt the procedure of asking the State Department to allow 
it. * But the foreign government nmy also present its claim of 
immunity bv appearance m the suit and by way of defense to the 
libel, in such a case the court will inquire whether the ground of 
immunity is one which it is the established policy of the depart- 
ment to recognize. Ex parte Muh\ . . . [254 U.S.] 533 ; Com - 
paniii EspanoJa v. The A 'aevmar, . . . 1303) I T .S. | 74. Such a 
policy, long and consistently recognized and often certified hv the 
State Department and for ‘that reason acted upon by the courts 
even when not so certified, is that of allowing the immunity from 
suit of a vessel in the possession and service of a foreign 
government 

Republic of Mexico v. Hoffman, 324 U.S. 30, 34-30 (1045). 


In an admiralty suit brought against the Republic oi Korea, plain- 
tiff sought to recover damages sustained by its vessel, by attaching 
funds of t lu- Republic of Korea on deposit in various New York hanks. 
The vessel had been damaged by defendant s lighter while unloading 
rice acquired by the defendant for free distribution to civilian and 
military forces. 'File Republic of Korea made a special appearance 
seeking to vacate the attachment and to have the libel dismissed on 
the ground of sovereign immunity. The Korean Ambassador to the 
United States made formal representations to the Department of State 
requesting t he Department's assistance through a suggestion oi im 
munity from suit to the Court. The United States Attorney for the 
Southern District of New York, acting under the direction of the At 
tormw General of the United States, tiled a statement with the Court 
HS requested by the Department of State, in which lie stated: 

•■The letter from the Secretary of State of the l nited States 
to the Attorney General of the 1 nited States recognizes that un 
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KXKMPTIONK FKOM TEKIUTOKIAL «U T KISDICTIOX 


(l<'i intermit ional law property of m foreign government is immune 
i ,,,M1 utf arhmcut and seizure. and t hat t he principle is not affected 
>\ a Id i or dated May lb, lb.Vj, from the Acting Legal Adviser to 
the iVpartme nt of Stair to tin* Acting Attorney General of the 
I Mill'd States, in which tiie Department of State indicated its in- 
tention to he governed by tin* restrictive theory of sovereign im* 
nmmty m disposing of requests from foreign' governments that 
immunity from suit he surest ed in individual eases. The De* 
paitment of State accordingly has requested that a copy of the 
note of the Ambassador of Korea he presented to the Court and 
that the ( oiirt he informed of the Department of State's agree* 
inent w ith t he rout ent ion oj t he Ambassador that property of the 
Republic of Korea is not subject to attachment in the 'United 
States. 

“ I he Department of State, however, has not requested that an 
appropriate surest ion of immunity he tiled, inasmuch as the 
particular acts out of which the cause of action* arose are not 
shown to he of purely governmental character." 


In granting the motion of the Republic of Korea to vacate the at- 
tachment, the District .Judge stated : 


I bus t lie State Department has taken a direct and unequivocal 
position with respect to the Republic of Korea's claim that its 
funds are immune from attachment, but has declined to make the 
requested suggestion of immunity from suit, asserting that upon 
the fact s as presented it does not appear the claim rests upon acts 
of a purely governmental character. 


k Mt must be recognized that primarily the claim by a foreign 
so\ eieign of immunity from suit or process presents a political 
lathei than a judicial question. This is necessarily so, for deal* 
ings between our own and a friendly foreign government are car- 
ned on through diplomatic channels by those oflicials to whom the 
matters are committed. Lest an untoward incident disturb ami- 
cable relations IxU ween the two sovereigns, it lias long been estab- 
lished that the ( 'null's proper function is to enforce the political 
decisions of our Department of State on such matters. This 
course entails no abrogation of judicial power; it is a self-imposed 
icsfiaint to avoid embarrassment of the executive in t lie conduct 
of foreign affairs. 

. . I bus ; by its ow n interpretat ion of its liberal policy against 
unrestricted immunity, the Department of State declares in un- 
mistakable language that it adheres to the docti a lie t hat the prop- 
erty of a foreign government is immune from attachment. In- 
deed the principle is so well established that but for the letter of 
Mav lb, Ib.ri its applicability here could hardly be open to doubt. 

I o borrow a phrase, ‘Deposits mav be t he life-blood necessary for 
national existence/ Any vestige of doubt is dispelled by the State 
Departments suggestion tiled with the Court *as a matter of 
comity between f lie ( ioyernment of the Cubed States and the Gov-; 
eminent o| the. Republic of Korea.' 


1 
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SOVEREIGN IMMUNITY 

“Accordingly there is no alternative to the vacatur of the 
attachment. . . . 

Veil’ York ,111 d Cub, i Mail Compunu v. Kciiuhlir of Komi. 1 TJ 

F. Su m >. (is4, US.VUS7 i S.l >.N.\ . ltteiil. 

The District Court for the Southern District n! New 1 ork in 
on its own accord addressed I lie following letter to the Department ol motion 
State regarding a claim of sovereign immunity pleaded by the Hun- 
garian People's Republic in a proceeding before t hat Court : 

“There is now pending in the United States District Court lot- 
the Southern District of' New York an action brought by t iellun- 
oarian People's Republic against Cecil Associates, Inc.. Alice Si- 
mon Max Hoffmann and Marcus Katz, to recover the sum ol nine 
thousand dollars deposited by it with defendant as security lor 
nl a intiff's faithful performance of the terms ol a certain lease. 

“Rv the terms of this lease, dated May lib, lbal, the Hungarian 
People's Republic rented premises 7 Hast 84th Street, New i ork 
Citv for consular purposes only for a term of three years Irom 
Tune 1 11151. However, the Secretary of State o| the United 

States, by note dated December 28, lbf.l to the Munster of the 
Hungarian Peoples Republic, required that the Hungarian con- 
sulate -eneral In- closed by December M, 1»51. Claiming I rust ra- 
tion of the contract because of this act of the 1 n.ted States 
Government, the Hungarian People's Republic commenced the 
above mentioned suit. 

“The individual defendants who took title to the premises attei 
the execution of the plaintiff's lease have asserted a counterclaim 
against the Hungarian People's Republic in Ibis suit claiming 
'that the. plaint ill' is liable to them for damages in a sum m excess 
of nine thousand dollars by reason of plaintiff s alleged breach ol 
the lease by its abandonment of the demised premises before the 

expiration ol the term. . . 

‘‘The Hungarian People's Republic, by motion argued be, I ore 
me on'October 27. Ib.'ill, move for an order dismissing the counter 
claim ‘in that they seek aflirmative judgment against an immune 
sovereign, which has not consented to t he ent ry t hereof . 

“No proof was adduced on this motion sufficient tor me to nnu 
that the Hungarian People's Republic is a friendly foreign sm ei - 
eign and as such entitled to immunity from suit. 

“The ‘accepted course of procedure* referred to mb l>ar»« Re- 
public. of | Peru, »18 D.S. 578. 581 |(W S.Ct. iiKl. s, D K.I 101 1|. 
was not followed in the instant case, -ludge < lark ol this ( imnt 
in Puente v. Spanish National State |2 ('ir.|, I Hi I< -2d b>, 4;., re 
ferred to the practice of judicial iiupnry addressed to I he executive 
in case of doubt as to t he sovereign character of a delcndant claim- 
ing immunity. Accordingly, to resolve my doubt as to the Hun 
•rarian People's Republic's ent it lenient to claim the immunity ac- 
corded a friendly foreign sovereign, I address this inquiry to you. 

“Will you kindlv adv ise this court whether the Department ol 
State recognizes and allows the claim of the Hungarian Peoples 
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